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DECI SI ON

This case is before the State Personnel Board (SPB or Board)
for determnation after the Board rejected the Proposed Decision of
the Admnistrative Law Judge (ALJ) in the appeal of Ronald J. Holte
(appel lant or Holte). Appellant was dismssed fromhis position as
a Senior Managenent Auditor with the California Departnment of
Transportation at Sacranento (Departnent or Caltrans) and appeal ed
hi s di sm ssal.

Appellant was charged with violations of Governnent Code
section 19572, subdivisions (c) inefficiency, (d) inexcusable
negl ect of duty, (f) dishonesty, (o) wllful disobedience, and (t)
other failure of good behavior. The charges were based on
fourteen (14) allegations relating primarily to appellant's

performance as the Contract Adm nistrator of contract 77G539.



(Holte continued - Page 2)
The ALJ who heard the appeal sustained the dismssal and found

Skelly violations based upon the Departnent's failure to provide

certain docunents to the appellant. The Board rejected the
Proposed Decision, deciding to hear the case itself. After a
review of the entire record, including the transcript, the

exhibits, and the witten and oral argunments presented by the

parties, the Board dismsses sone of the charges but sustains

others and reduces the penalty to a one (1) year suspension.?'
FACTUAL SUMVARY

Appel | ant has been enployed with Caltrans since 1970. At the
time of his dismssal on February 11, 1992, he was a Senior
Managenent Auditor. Appellant has no prior adverse actions.

As Seni or Managenent Auditor, appellant's duties required him
to plan, direct, review and coordinate the internal audit activity
of the Departnent. Anmong such duties, appellant was a Contract
Adm nistrator which required him to represent Caltrans "in its
dealings wth [a] contractor. The primary responsibility of [a]
contract admnistrator is to nonitor the progress of work to ensure

that services are perforned according to the quality, quantity and

manner specified in the contract.” It is

At the close of the Department's case in chief, the ALJ
dismssed 3 of the charges on the grounds that the Departnent had
failed to establish its prima facie case. The Board has revi ened
the evidence presented in the Departnent's case in chief and
approves of the ALJ's decision to dismss these charges. See
CGovernnent Code 8 19582 (a).
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appel l ant's performance of this latter function which is at issue
in this case. Appellant is charged with not adequately overseeing
an audit contract with outside auditors, a joint venture consisting
of the accountant firns of Price Waterhouse, Mranda Strabala and
Associates (Mranda), and Vargas Cuz and Patel (Vargas). The
latter two firnms are mnority owned businesses and it was they who
were to performthe bulk of the auditing functions. The departnent
entered into the contract because it was unable to performall the
audit work it had.

Wi st | ebl ower Def ense

Appellant originally clained that the Departnent's decision to
investigate his performance on contract 773639 and take adverse
action against him was in retaliation for appellant being a
whi st | ebl ower . Appellant testified that after he perfornmed an
audit of a federal right of way contract in February of 1991, he
recommended an audit exception. According to appellant, he was
asked through his superior, Norma Jacobs to change his audit
findings, but he refused. Appellant also reported his findings to
t he I nspector Ceneral.

Departnent wi tnesses testified that contract 77339 was
i nvestigated because the contract was anmended from six hundred
thousand dollars ($600,000) to over two (2) mllion dollars

($2, 000, 000).
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The ALJ noted that appellant apparently abandoned this
defense, since he did not address it in his Post-Hearing Brief.
Li kewi se, appellant did not address this defense in his witten
argunent before the Board. 1In any event, appellant failed to prove
a prima facie case that there was a causal connection between his
conplaint to the Inspector Ceneral and the Departnent's action
agai nst him

Pre-award Audits

I n paragraph A of the notice of adverse action, appellant was
charged with inproperly waiving the performance of a pre-award
audit of the proposed contract between the Departnent and the joint
venture. M. D ane E dans, the assistant director for audits and
security and the department's principal wtness against appellant,
testified that the "purpose of a pre-award audit is to determne
whet her the contractor's accounting systemis adequate to neet the
needs of the contract" and to "determne that the cost proposal is
reasonable.” It is undisputed that it was the Departnent's policy
to conduct pre-award audits on all contracts over $250, 000. The

proposed contract with the joint venture in this case was $600, 000.

Al though the Departnent takes the position that it
unequi vocally requires pre-award audits for every contract over
$250, 000, its own policy nmenorandum on the subject is obviously

witten in order to track the Federal standards for pre-awards
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set out in 23 CFR 172.% Under these federal standards, pre-awards
may be waived when, "sufficient audited consultant data 1is
available to permt reasonable conparisons with the cost proposal."
See 23 CFR 172.5(c)(3).

Appel | ant presented departnental audit |ogs which indicated
that waivers had been granted for a nunber of other Caltrans
contracts. Al though there was also evidence that these other
contracts were not specifically conparable, the fact that waivers
had occurred in the past indicates that waiver was, in fact, a
possibility under Departmnent policy. Thus, the burden shifts to
the Departnent to prove that waiver was not appropriate for the
contract in question.

Al though the Request for Proposal (RFP) asked for conpeting
firms to submt bids which would be reinbursed on an actual cost
plus profit basis, the contract that was actually negotiated and
approved was an hourly rate contract in which a fixed rate was paid
for every hour of auditing provided by the joint venturers. A
Departnent wtness testified that a pre-award audit would have
| ooked beneath the hourly billing rates proposed in the contract to

det er m ne whet her, based upon the actual costs to the

The policy menorandum upon which the department relies
explicitly ains at conformng departnent policy to "recent changes
in FHWA regul ations in accordance with 23 CFR 172...."
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joint venturers, the proposed rates were reasonable.? Appel | ant
maintains that he had sufficient information to evaluate the
contract and the only pre-award eval uation necessary was a "price
conparison"” between the proposed rates in the contract and the
general market rates for simlar services. Appel  ant al so notes
that he had extensive know edge of the tinekeeping and accounting
practices of the proposed contractor because he had been the
contract admnistrator for an earlier contract between Price
Wat er house and t he Departnent.

The Departnent failed to prove by a preponderance of evidence
that appellant did not have enough information about the joint
venture to justify waiver of the pre-award audit. The Departnent
argued at the hearing and in its brief before this Board that the
earlier Price Waterhouse contract relied upon by appellant was
i nappropriate for conparison because that contract was for "fixing
a conputer systent and not auditing services. However, a review of
the earlier contract, 160862, indicates that although there may
have been a different focus to the work the contract auditors were
doing, both contracts were for audit consultant services.
Appellant testified without contradiction that nmany of the sane
personnel fromthe earlier contract would again be assigned under

t he new contract.

%The departnent's specific charge that a pre-award audit woul d
have uncovered an unnecessary charge of $5.00 an hour is discussed
and rejected bel ow
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The Departnent al so argued that reliance on the earlier Price

Wat er house contract was inappropriate because the earlier contract

provided only information about Price Witerhouse. However, the
earlier contract included all the joint venture participants
involved -- Price Waterhouse, Mranda and Vargas -- although the

Vargas firmat that tine included an additional naned partner.

Finally, appellant's supervisor, Norma Wods, testified that
she had been infornmed of and had agreed with appellant's decision
to "waive" the pre-award audit in this case.

H ndsight is twenty-twenty. Al t hough the Departnent proved
that a pre-award audit is perhaps the better practice, the
Departnent did not prove that the failure to perform a pre-award
audit on contract 77G639 was actionable. At the tinme the contract
was originally contenplated it involved a relatively small anount
of noney --%$600,000; it involved mainly the sane parties as an
earlier contract appellant admnistered; the type of personnel to
be provided were nearly identical to the earlier contract; and the
structure of the fiscal arrangenent was the sane. As noted above,
appel l ant's supervisor was infornmed of, and agreed to, the waiver.

Thus, it can not be said that appellant's decision to waive the

pre-award audit was inexcusabl e neglect of duty.



(Holte continued - Page 8)

This contract was anmended three tines resulting in a fina
contract dollar amount of 2.4 mllion dollars. Al though appell ant
is also charged with waiving the pre-award audits on the three
amendnents, no evidence was presented which proved that waiver of
t hese pre-award audits was not justified.

This allegation is dismssed.

$5. 00 Per Hour Over paynent

I n paragraph B of the notice of adverse action, the Departnent
charged that appellant's failure to performa pre-award audit |ed
to the Departnent's paying Price Waterhouse $5.00 per hour nore
than necessary for services perforned by the Vargas and M randa
staff. Having found that the Departnent did not prove that
appellant erred in failing to perform a pre-award audit, this
charge nust also fail. However, even if the Departnent had proven
a pre-award audit was required, this charge could not be sustai ned.

Under the terns of the contract, Price Witerhouse was to
coordinate the billing for the joint venture. Wat this neant in
practice was that 1) the other nenbers of the joint venture,
M randa and Vargas, were supposed to send their billings to Price
Wat erhouse; 2) Price Wterhouse was supposed to invoice the
Departnent; 3) the Departnment would then wite a check to Price
Wat er house for eventual disbursenment to the other nenbers of the

joint venture.
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Both D ane Eidans and Carl Brust, a Senior Mnagenent Auditor
assigned to supervise the Departnent's audit of contract 77G639,
testified that Price Waterhouse was remtting $5.00 per hour |ess
to the joint venturers than it was receiving fromthe Departnent.
The Departnent argues that had a pre-award audit been done, a $5.00
per hour discrepancy between the proposed rates in the contract and

the actual costs of providing services would have been di scovered.

Eidans' testified that she saw a payroll cost sheet for
Mranda which indicated that the actual costs to Mranda of
providing "heavy" staff services was |ower than the contractual
rates. Since the testinony failed to establish who prepared such a
"cost-sheet", or its purpose, and, noreover, since the "cost sheet™
was never introduced as evidence, Eidans' testinony alone can not
support a finding that the mnority contractor's costs were
overstated by $5.00 per hour.

Both Ei dans and appellant testified that Rudy Vargas, one of
the named partners of Vargas, conplained to them that Price
Wat er house was "keeping" $5.00 per hour for every service hour
The Departnent contends the Vargas' statenent neans that it was
paying a $5.00 per hour premium to Price Witerhouse above the
actual cost of Vargas and of Mranda providing services to it.
Prelimnarily, we note that the testinony as to Vargas' statenent

IS uncorroborated hearsay. Furthernore, it does not follow from
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the fact that Price Waterhouse was "keeping" $5.00 per hour that
the actual cost of either mnority joint venturer was inflated by
$5. 00. For all the record shows, the $5.00 per hour difference
m ght have been attributable to Price Witerhouse paying the
mnority nenbers of the joint venture less than they were entitled
to rather than Caltrans bei ng overchar ged.

In addition, the contract required that Price Witerhouse
provi de coordi nation and mnanagenent services, review tinekeeping,
submt invoices, and receive and disburse paynents to the other
joint venturers. No evidence was presented to indicate what the
Department considered to be a reasonable charge for the role Price
Wat er house was expected to play under the terns of the contract.
Under the Departnent's theory that the Departnent was overcharged
by $5.00 per hour, Price Waterhouse would have to perform all the
coordination and managenent functions in exchange for no
conpensation at all. Al though there may well be an overcharge
here, the departnment has failed to prove that the departnent was
over charged $5.00 per hour.

In Iight of this discussion and considering the dismssal of
the charges in paragraph A the charge that appellant's failure to
do a pre-award audit led to the Departnent's overpaying $5.00 per

hour under the contract is dismssed as unproven.
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Appel l ant Failed to Enforce the Contractual Provisions

Two separate grounds for adverse action relate to the
Departnent's contention that appellant failed to require Price
Wat erhouse to fulfill its role as contractor. The first is that
appel l ant specifically authorized one of the nenbers of the joint
venture to submt its bills "directly" to the Departnment on Price
Wat er house |etterhead, and the second is that appellant permtted
Mranda and Vargas to bill the Departnment for coordination and for
supervi sion which, the Departnent contends, were outside the scope
of the contract.

A. Price Waterhouse Did Not Revi ew | nvoi ces Before Subm ssion

Appel lant is charged with allowi ng one of the nenbers of the
joint venture, Vargas, to violate the contract provisions and
submt its bills directly to the Departnent on Price Witerhouse
|etterhead. The contract specifically required all invoices to be
approved by the project nmanager, a representative of Price
Wat erhouse. It is undisputed that at sone point Rudy Vargas sent
his invoices directly to the Departnment on Price Witerhouse
| etterhead.

The ALJ who heard the evidence found D ane Ei dans credible
when she testified that appellant admtted to her that he told Rudy
Vargas to use Price Waterhouse letterhead in this way. In any
event, appellant does not deny that he was aware of the

arrangenent. Appellant maintains, however, that it nmakes no
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difference that Vargas was sending its bills directly to the
Departnent since, at the sane tinme, it was also sending them to
Price Waterhouse which could have alerted the Departnent to any
difficulties it saw

Even if Vargas was sending the sane invoices to Price
Wat er house, by sending his invoices to the Departnent under Price
Wat er house |etterhead, Vargas effectively msrepresented to the
Departnment that the particular work covered by the invoice had
al ready been approved by Price Waterhouse when in fact it had not
been previously reviewed. Under the terns of the contract, the
Departnent bargained for Price Waterhouse to fulfill the project
manager role and it was appellant's responsibility to obtain the
benefit of the Departnent's bargain. This allegation is sustained.

B. Coordination and Supervi sion

Appel lant is charged with failing to enforce the provisions of
the contract by allow ng Mranda and Vargas to provide and bill for
coordination and supervision functions which the Departnent
contends were outside the scope of the contract.

1. Coordination

The contract incorporated by reference the joint venture's
response to the RFP. In its response, the joint venture
represented that Price Waterhouse "woul d have the responsibility of

assigning the professional staff needed to fulfill [Caltrans']
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requests for audit consultants through the coordination of the
participants in the joint venture" and, further, that "all requests
for audit assistance"” would go through Price Waterhouse. |n other
words, wunder the contract, specific audit requests were to be
routed through Price \Waterhouse.

The RFP specifically states that "[t]he contractor will not be
reinmbursed for direct supervision and nmanagenent." (enphasis
added) . The joint venture's response to the RFP describes
"Managenent” as including "the responsibility of assigning your
[Caltrans] requests for audit consultants through the coordination
of the participants in the joint venture." For purposes of this
Decision, this assignment function is considered "coordination".
Reading the RFP in light of the Proposal, it appears that
"coordination" is a "managenent" function outside the scope of
rei mbur senent .

Jody Wods, one of the Departnent's field supervisors,
testified that, at least later in the life of the contract, he used
Bri an Moshenko of Mranda to arrange for audit staff. D ane Ei dans
testified that appellant told her that he instructed the mnority
firms to do their own coordination since Price Waterhouse was not
acting quickly enough. D ane De La Mntanya of Vargas admtted

that she was the person who schedul ed audits on behal f of Vargas.



(Hol te continued - Page 14)
Appel | ant argues that the coordination work the mnority firns
billed was actually the normal work expected of any "lead auditor."
Al t hough coordination of some aspects of individual audits m ght
be appropriate, the contract spells out that audit assignnents were
to be a Price Waterhouse function. Thus, appellant's first error
was to allow Vargas and Mranda to perform the coordination
function for thensel ves. Allowing the mnority firns to sidestep
Price Waterhouse reduced contract accountability.

Appel l ant' s second and far nore serious error was to allow the

joint venturers to bill the Departnment for tine spent on these
functions when such billing was specifically prohibited by the
contract. The charge that appellant inproperly approved paynent

for coordination work by contract auditors is sustained.

2. Supervision

Supervision is not defined in the contract docunents.
However, paragraph H of the RFP provides "Consultant auditors wl
be under the direction of Caltrans, and working papers and draft
reports will accordingly be solely reviewed and the responsibility
of Caltrans audit supervisors and managers. . . The Contractor wll
not be reinbursed for direct supervision and/or nmanagenent." This
appears to indicate that supervision in this context is supervision

of the work product itself.
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Thus, fromthe Departnent's point of view, just as perfornmance
of coordination by any of +the joint venturers except Price
Wat er house interfered wth Price Waterhouse's contract ual
obligation, performng supervision interfered with the Departnent
supervisor's functions. 1In either circunstance, neither was to be
billed to the Departnent.

To prove this charge, the Departnent placed into evidence one
time sheet from one specific audit where D ane De La Mntanya
initialed a box designated for a supervisor's approval . Ms. De La
Montanya admtted that she woul d have been supervising if she had
revi ened soneone el se's work; however, she denied that she ever did
this. Wthout the rest of the audit papers, M. Mntanya
testified, she could not explain why her initials appear in the
wong box on one docunment. One wongly initialed tine sheet does
not prove the that consultant auditors were supervising other
audi tors.

The charge that appellant permtted the joint venture
participants to be paid for supervision is di smssed.

Overbilling of Contract Audit Staff

The Departnent charged appellant with a failure to discover
that the consultants provided by the joint venture participants
di d not have governnent auditing experience that matched civil
service specifications for conparable titles. The basis of this

charge was that Caltrans auditors reviewing the qualifications of
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the audit consultant staff were unable to verify that the

i ndi vi dual consultant auditors who had been billed at the "heavy"
rate matched t he governnment experience of an Associ ate Managenent
Auditor. The Departnent introduced into evidence the resune of
one consultant auditor who was billed at the "heavy" rate but did
not appear to have the qualifications the Departnent clains are
appropriate for "heavy" billing.

On its face, the contract calls for three different rates to
be billed and paid for audit work: "light staff" is billed at
approximately $35.00/ hr; "mediumstaff" is billed at
approxi mately $37.00/ hr; and, "heavy staff" is billed at
approximately $42. 00/ hr. The contract does not define what
qualifications a consultant would need to be considered "light,"
"medi um' or "heavy" for purposes of billing rates.

However, the joint venture's response to the Departnent's
RFP which is specifically incorporated by reference into the
contract conpares these various classifications to specific state
classifications. "Light staff" is treated as "conparable" to the
Staff Managenent Auditor B class; "nmediumstaff" as "conparable"
to the Staff Managenent Auditor C class; and "heavy staff" as
"conparabl e" to the Associ ate Managenent Auditor class.

Attachnent A to the RFP indicates that the purpose behind
including these classifications was to ensure that state wages

woul d not be undercut.
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The Departnent clains that the requirenent that contract
auditors not "undercut" the wages of conparable state auditors
inplies that these classifications be sonehow conparable. The
Depart ment chooses to define "conparable" as requiring, for
exanple, that a consultant auditor billed at the "heavy" rate
meet the specifications for the State's Associ ate Manager Auditor
cl ass.*

Appel | ant contends that the need to determ ne whether state
wages woul d be undercut by the contract is the only reason the
joint venture's RFP response conpares State wage cl assifications
to the joint venture's "light", "nmediunt and "heavy" rates.

The ALJ found that the contract did, in fact, require the
experience of the consultant audit staff to match the experience
required of the auditors in "conparable"” civil service cl asses.
The ALJ reasoned that since Government Code 8§ 19130 (a) (8)
specifically provides that no outside contracts may be | et unl ess
t hey include "specific provisions pertaining to the

qualifications of the staff who will performthe work . and
since the only "qualifications”" in the contract are those which
m ght be inplied fromthe designation of conparable civil service

classifications, the State classifications nust be part of the

“The Associate Manager Auditor class requires either one year
of state service performng professional auditing or accounting at
a level equivalent to an entry level auditor or three years of
i ncreasi ngly responsi bl e professional auditing or accounti ng.
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contract. This reasoning appears shaky at best. To inply that
"specific provisions" are included because the |aw requires that
they be included is surely putting the cart before the horse.

Having read the contract in light of the proposal, the Board
can only conclude that the intent behind treating the
contractor's "light", "nmediunt and "heavy" classifications as
conparable to various State classifications would be to require
sone parallel between the two. However, w thout having any
criteria spelled out, it is not clear what this was supposed to
mean to appel |l ant.

The only description of how the process worked was provided
by Jody Wods, a Departnental supervisor. Wods testified that
he woul d determ ne the |level of auditing skills he needed and
request that skill level. Wods testified that he generally
requested entry | evel personnel. 1In at |east one instance when
he had a nore conplicated audit to perform Wods requested a
hi gher skill level than usual. Thus, Wods focused on whet her
the consultant auditor could do the work assigned, not what that
i ndi vidual's qualifications were.”®

Wt hout specific direction in the contract, it is not
unreasonabl e to use a performance approach to eval uate individua

consultants and determ ne appropriate billing rates. As

®The Board makes no finding that the auditors provided at M.
Wods request were, in fact, entry level or "light." There was no
evi dence presented fromwhich to make such a findi ng.
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appel l ant argues, there is a great difference between private and
public enployment. Were a civil service systemmay rely heavily
on length of service as a qualification, private industry could
as easily use a "skill level"™ or "performance" approach. Thus,
absent specific |anguage in the contract requiring an assessnent
of each auditor are conparable to the parallel state
classifications, it would not be unreasonable for a contract
adm ni strator to use performance as a neasuring stick instead of
experi ence.

This is not to say that appellant used a perfornance
approach. There is no evidence that he did. However, the basis
for this "overbilling" charge is a specific experience
requi renent the Departnent would have us read into the contract.

Finally, even if the Departnent is correct that the state
classifications should be read into the contract and the only way
to determine the appropriate billing rate is to neasure the
qualifications by length of experience, the Departnent's case
still fails. The only evidence presented at the hearing that
auditors were billed at inappropriate rates was the resune of one
i ndi vidual. Although appellant is charged with the potenti al
| oss of approximately $60,964, this | oss was not based on an
anal ysis show ng that the individual consultants did not neet the
Department's criteria for specific billing rates but rather on

the Departnent's inability to verify that the individua
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consultants did neet the Departnent's clainmed requirenents.
Wt hout proof that the consultants were underqualified, the
evi dence sinply does not support the allegation that the clainmed
| oss was attributable to overbilling based on a | ack of
qualifications on the part of the consultant auditors.

This charge is not sustained.

Tr ai ni ng

Appel lant is charged with authorizing paynment for training.
The RFP sought consultants with specific know edge of
governnment al auditing principles, standards and procedures. The
response to the request specifically represents that "[a]ll
assi gned personnel will have know edge of governnental auditing

principles, standards and procedures and federal cost principles

and many wi |l have previous work experience on Caltrans
projects.” Cearly, the departnent bargained for auditors
trained in governnental accounting. In addition, the joint

venture agreenent specifically provides that training is to be
provi ded by Price Waterhouse at no additional cost to Caltrans.
For his part, appellant argues that the "training" provided
was nerely technical instruction on how Caltrans wanted the
consul tant auditors to maintain their records and how to nake
sure that the audits conplied with federal regulations. Thus,
appel lant's argunent is not that he did not authorize the anount

expended on "training," but that the training was appropriate.
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The contract provided for direct audit services at an hourly
rate. It did not provide for training. The joint venture
agreenent specifically provided that training would not be
charged to the contract. Consequently, even if training was a
good idea, it was beyond the scope of appellant's authority to
aut horize that contract funds be expended on it. Before
aut hori zing training, appellant should have sought a contract
anendnent. This charge is sustained.

Install ati on of Local Area Network

Appel lant is charged with inproperly authorizing the
installation of a |ocal area network (LAN) conputer systemin
viol ation of both Departnent rules concerning acquisition of such
systens and of the contract.

Nor ma Jacobs, Assistant Director of Auditing and appellant's
superior during the pertinent period, testified that she asked
appellant to develop a nonitoring systemto determ ne how much
time Vargas and M randa were spending on audit work. Appellant
testified that he determned that it would cost the Departnent
several thousand dollars to obtain software to performthis
function. Wen he spoke to Rudy Vargas about the problem Vargas
agreed to install the hardware at no cost and to provide the

progranmi ng for approxi mately $5,000.00.° The Depart nent

°Although this amount was initially billed to, and paid by,
Caltrans, it is undisputed that Vargas eventually gave the
Departnent credit for the anounts bill ed.
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charges this as inproper for two nmain reasons: 1) appellant did
not follow the State Adm nistrative Manual provisions regarding
acquisition of information technol ogy; and 2) it was beyond the
scope of the contract.

The State Adm nistrative Manual directs that installation of
LANs is to be treated as an "information technol ogy project."” As
such, "the mechani sm for approving information technol ogy
projects is the Feasibility Study Report (FSR). All information
t echnol ogy projects nust have an approved FSR prior to the .
expenditure of resources (i.e. staff tinme) beyond the feasibility
stage.” It is undisputed that there was no attenpt to conply
with the State Adm nistrative Manual. This allegation is
sust ai ned.

The Departnent also alleges that installation of the LAN was
beyond the scope of the contract because it was not "audit
consul tant services." Appellant contends that the contract was
meant to include a broader view of audit consultant services.
The Board rejects this contention. The contract was a fixed rate
of conpensation for direct audit services. Installation of a
conputer network is not direct audit services.

Appel I ant clainms no harmno foul noting that the Departnent
eventual ly received a credit from Vargas for the anpbunts expended
for the programm ng costs. Nonetheless, paynent for this kind of

servi ce was beyond the scope of the contract. Since appellant
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had an obligation as Contract Adm nistrator to enforce the
contract as witten, his initial authorization of the LAN was
I npr oper.

Installation of LAN billed to Federal Earthqguake Funds

It is undisputed that appellant initially authorized the
billing of the programm ng costs to Federal Earthquake funds.
The Departnent clains that this authorization was inappropriate.
The ALJ dism ssed this charge because no evidence was introduced
concerning the conditions under which the federal nonies were
granted. The Board agrees with this analysis and dism sses this
char ge.

"P" Nunbers

When the contract was first let, it was paid entirely by
State funds. However, after the Loma Prieta earthquake, federal
noney becane avail able for rebuilding. The Departnent let a
great nunber of contracts in connection with this "rebuil ding"
process. One of the assignnments of the joint venture was to
audit a nunber of these "earthquake"” contracts. In order to
obtain federal reinbursenent for the auditing of the earthquake
contracts, it was necessary to be able to trace the audit work
bei ng done by the joint venture auditors on these projects.

A nunber of Departnment w tnesses testified the Departnent
has devel oped so called "P" nunbers to identify specific audit

assi gnnment s. Al t hough the "P" nunbers may play various roles in
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tracking information for the Departnent, in the context of this
adverse action, the inportant function of the "P" nunbers is to
allow the Departnent to support its decision to seek 100%

rei nbursenent fromthe federal governnment. It is undisputed that
appellant did not initially require the joint venture to use the
"P" nunber systemin identifying audit assignnents. However,
this did not becone a problemuntil the 100% rei nbursabl e federal
activities were added.

Pi ecing together the evidence submtted at the hearing, it
appears that contract auditors would be assigned to audit
specific contracts or to audit sinultaneously a nunber of
contracts with the sanme contractor. The audits of only sone of
these contracts were federally reinbursable. Each week, tine
sheets were prepared setting out the hours of each auditor.

These tine sheets were grouped together and submtted for paynent
with a sunmmary and an invoice. Appellant prepared a breakdown on
t he invoi ce segregating the anmount that was to be paid by the
state fromthe anmount that was federally reinbursable.” A copy
of the tinme sheets was circulated to the Departnment supervisors
who woul d check that the tinme sheets accurately reflected the
time put in by each auditor, but there was no designation on the

time sheets that identified the particular contract that the

‘The basis of appellant's ability to breakdown the anmount that
was 100%rei nbursable is not clear.
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i ndi vi dual auditors worked on. Consequently, although appell ant
designated a certain anount of the billing as federally

rei nbursable, there was no neans of tracking back the auditor
hours to the particular contract audited.

Appel I ant cl ai ns that Expenditure Authorization (EA) nunbers
whi ch designated the contract being audited as 100% federally
rei mbursable was all that was required. However, appellant could
not explain how an auditor followi ng an audit trail backwards
fromaccounting could identify the particular federally
rei nbursabl e project fromthe EA nunber.

Appel l ant al so argued that if he had been given nore tinme
before he was di sm ssed, he could have identified the federal
contracts. Even if appellant is correct, this response begs the
gquestion. The fact that some necessary records could be
reconstituted is no defense to inefficiency.

Appel  ant argues that he did not require "P' nunbers because
the contract did not require them The evidence established that
it was Department policy to use "P'" nunbers in its own audits for
t he purpose of creating an audit trail. The Board concl udes
that, given his years of experience and position at Caltrans,
appel I ant shoul d have known of the Departnment's policy. The
requi renent that an auditor have a systemto allocate work to
specific audit assignnments appears to be reasonable, especially

where audits are to be charged to different accounts. Therefore,
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appel l ant, as Contract Adm nistrator, was negligent not to have
anticipated the need for the joint venturers to either use the
Departnent's systemfor, or at |least to have in place sone
alternative nethod of, directly tying audit work to specific
contracts for the purpose of creating an audit trail to justify
federal reinbursenent. The all egation that appellant inproperly
failed to require the joint venturers to record audit assi gnnment
nunbers i s sustai ned.

The actual loss to the Departnent in federal reinbursenment
as a result of the non-use of "P'" nunbers has not been
quantified. In its brief before the Board, the Departnent
asserts that Eidans and Legate testified that the |ack of "P"
nunbers caused the Departnent not to seek $250, 000 of federal
rei nbursenent. A review of the transcripts, however, indicates
t hat when Legate testified that the | oss was approxi mately
$250, 000, she was m xing up the anmobunt at issue in the audit
exception report with the anmount of the state would lose in
federal reinbursenent. B

After Legate's confused testinony, Eidans took the stand to

affirmthat the $250,000 figure testified to by Legate was not

8 The audit exception report quantifies the amount the state
refused to pay the joint venturers. This amount is conceptually
different from whatever amount the state properly paid the joint
venturers but, because of a lack of docunentation, cannot be
rei nbursed by the federal governnent.
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t he anount of unreinbursed federal charges. However, Eidans did
not testify as to how nuch the state |lost in reinbursenent.
Paragraph J of the adverse action states that 18.8% of the
audit sanple included tinme sheets which did not provide enough
information to establish an audit trail sufficient for federal
rei mbursenent. Paragraph J then applied this 18.8%failure to an
anmount over 2 mllion dollars (ostensibly the contract anount) to
project a range of up to $417,170 in losses to the state in
federal reinbursenent.
Paragraph J grossly overstates the potential loss. O the
$2.4 mllion dollars in the contract as anended, only $600, 000
was to be conpletely reinbursable by the federal governnment. In
addi tion, as discussed above, "P' nunbers were not required in
the early part of the contract because the $600, 000 of
rei nbursabl e funds were not added until the Loma Prieta
eart hquake. However, there was no information that the audit
sanpl e excluded the early days of the contract. Thus, the
Departnent's charge that 18.8% of the tinme sheets | acked
"tracking"” information provides little information with which to
evaluate the loss to the state. Consequently, while we find
there was sone |loss to the state, the record contains

i nsufficient evidence to evaluate the amount of the | oss.
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Destruction of Tine sheets

Appel | ant was charged with arranging for the destruction of
all bills and tinme sheets received fromthe joint venture prior
to March, 1991 despite the State's contractual responsibility to
retain these records for three years fromthe | ast day of the
contract. ®. Appel lant testified that three copies of al
invoices with appropriate bills and tinme sheets were sent to him
by the joint venturers and he, in turn, sent all these copies to
accounting. According to appellant, the contractor sent hima
fourth copy which he circulated to his supervisors for review and
generally used for his owm review He kept these copies (the
fourth copy) in boxes in the Caltrans audit office. Appellant's
supervi sor ordered the destruction of all unnecessary docunents
because of space considerations. Appellant destroyed the boxes
of documents in the Caltrans audit office.

The ALJ found that Department witnesses testified credibly
and wi thout contradiction that it is the practice of the
accounting departnent to keep copies of whatever is sent to them

These sane witnesses testified that they caused the accounting

files to be searched and, although the invoice cover sheets were

Article X1 of the contract provides that "The Contractor,
subcontractors and the State shall rmaintain all books docunent,
papers, accounting records and other evidence pertaining to the
performance of the contract, but not limted to the costs of
admni stering the contract." The contract specifically requires
record retention for 3 years.
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present and had been paid, invoices and tinme sheets were not
present in a great nunber of cases for invoices paid between
Decenber 1990 and March 1991. The ALJ who heard the testinony of
the witnesses specifically discredited appellant's testinony that
the records he sent to accounting were conplete. The ALJ found

t hat appellant did not send to accounting the invoices and tine
sheets as clained. Since appellant hinself contends that the
materi al s he destroyed contai ned the sort of docunentation which
was missing fromthe materials |odged in accounting, we find

that he know ngly caused the destruction of files which he should
have kept.

Conmput er Purchase

Appel lant is charged with inappropriately authorizing the
expendi ture of Federal Earthquake funds to buy conputer
equi pnent. Appellant testified that he was asked by his
superiors, Norma Jacobs and Joe Fouret, if there was any
justification for using federal earthquake nonies to purchase
conputers. Appellant testified that he believed that, as |ong as
the nonies were used for auditing federally rei nbursable
contracts, that it was appropriate. Since no evidence is
presented as to the conditions of the federal grants, the ALJ

appropriately dismssed this charge.
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| SSUES

This case presents the follow ng issues for our
determ nation

a) Were each of the charges established by a preponderance
of the evidence;

b) Assum ng the charges are supported by the evidence,
applying the factors set forth in Skelly, what is the appropriate
penal ty under all the circunstances; and,

c) Dd the Departnent violate appellant's Skelly rights by
its failure to turn over docunents requested?

DI SCUSSI ON

Appel  ant was charged with viol ati ons of Governnent Code
section 19572, subdivisions (c) inefficiency, (d) inexcusable
negl ect of duty, (f) dishonesty, (o) wllful disobedience, and
(t) other failure of good behavior. The Board sustai ned several
of the allegations in the Notice of Adverse Action.

The Departnent established by a preponderance of the
evi dence that appellant instructed one of the joint venturer
participants to submt invoices directly to the Departnent for
paynment, a system whi ch bypassed a contractually nmandated revi ew
process. The Departnment also established that, in violation of
the ternms of the contract, appellant allowed the mnority
participants to performtheir own coordination functions and bil

this activity to the contract. The Departnment proved that
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appel  ant authorized the installation of a conputer system
wi t hout follow ng appropriate channels for approval, and
aut hori zed programm ng and installation charges that were not
al l owabl e under the terns of the contract. In addition, the
Departnent established that appellant destroyed copies of bills
and tinme sheets in his possession with know edge that copies of
these bills and tinme sheets had not been forwarded to accounting
where they woul d be maint ai ned

As a Seni or Managenent Auditor and Contract Adm nistrator of
contract 77G539, appellant had a duty to enforce the terns of the
contract and abide by the Departnent's policies. The above
findings denonstrate that appellant failed to enforce the terns
of contract 77G539 or follow departnent policies. This failure
constitutes inexcusabl e neglect of duty under Governnent Code
§ 19572, subdivision (d).

Finally, the Departnment proved by a preponderance of the
evi dence that appellant failed to require the joint venturers to
i nclude "P" nunbers on their tine sheets in violation of his duty
to see that an adequate audit trail existed to ensure federal
rei mbursenment. This failure constitutes both inexcusabl e negl ect
of duty and inefficiency, violations of Governnent Code 8§ 19572,
subdi visions (d) and (c).

Not ably, the charges involving billing for coordination

functions and the installation of the conputer ultimtely were
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resolved so as to cause no loss to the state. However, appellant
originally approved these paynents and the joint venturers relied
on appellant's approval. The later reversal of those charges
cost the joint venturers a significant amount of noney. Thus,
appel lant's original approval of these charges constitutes a
viol ati on of Governnment Code 8§ 19572, subdivision (t), other
failure of good behavior which causes discredit to the Departnent
or to a person's enploynent. The allegations of dishonesty and
w || ful disobedience are dism ssed. There remains the question
of the appropriate discipline.
Penal ty

The Board considers a nunber of factors it deens relevant in
assessing the propriety of the inposed discipline. Anmong the
factors the Board considers are those specifically identified by

the Court in Skelly v. State Personnel Board (1975) 15 Cal.3d 194

as foll ows:

...[We note that the overriding consideration in these
cases is the extent to which the enpl oyee's conduct
resulted in, or if repeated is likely to result in
[hJarmto the public service. (Ctations.) Oher

rel evant factors include the circunmstances surroundi ng
the m sconduct and the likelihood of its recurrence.
(1d. at 218)

In this case, the appellant violated his duty to enforce the
terms of the contract and abi de by Departnent auditing policy.
The expenditure of public nonies is a public trust. Although the

anmount of loss to the state has not been quantified, the harmto
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the public service resulting fromappellant's neglect of duty is
obvi ous. Wen a high | evel auditor bends or ignores basic rules
of accountability and contract adm nistration by approving
contract expenditures that result in significant audit
exceptions, the reputation of the Department is seriously harned.
Even when the inproper approvals do not result in the |oss of
(Holte continued - Page 26)
state noney, the relationship between the Departnent and its
contractors is conpromsed. Finally, when an auditor fails to
recogni ze the significance of an audit trail to support federal
rei mbursenent, the Departnent's reputation is seriously
j eopardi zed and its ability to recover that reinbursenent is
greatly hanpered.

On the other hand, appellant is a 27 year veteran of
Caltrans who has never been subjected to adverse action. It is
clear fromthe record that he was afforded little supervision
In fact, in her testinony, appellant's supervisor ratified many
of appellant's actions. The in-depth review of appellant's
performance as adm nistrator of this contract should result in
better control on the part of the Departnent which would guard
agai nst any recurrence of the problens uncovered during this
action.

For the reasons set forth above, the Board has determ ned
t hat al t hough appellant's behavior warrants a serious penalty,

dism ssal is not warranted. Appellant is suspended for one year
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fromthe date of his dismssal

The Skelly Violation

In Skelly v. State Personnel Board (1975) 15 Cal 3d 194,

215, the California Suprene Court determ ned that mnim
standards of due process required only that, prior to inposition
of discipline, a public enployee nust be afforded certain
procedural safeguards including: (1) notice of the action
proposed, (2) the grounds for discipline, (3) a copy of the
charges and material s upon which the action is based, and (4) the
opportunity to respond in opposition to the proposed action. |d.
at 215. Based on Skelly, appellant contends that the Departnent
shoul d have provided himwith certain materials necessary to
prepare his defense which he requested in his letter of February
4, 1992 and certain other materials which he contends necessarily
underlie the adverse action.

We need not reach the question of whether a Skelly violation
has occurred because we have determned to return appellant to
his position. The renmedy for a Skelly violation (backpay) would
be applicable only if the Board sustained appellant's dism ssal.

Since there is no remedy, the Board declines to reach the Skelly

guesti on.
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CONCLUSI ON

For all of the reasons set forth above, appellant is found
guilty of inefficiency, inexcusable neglect of duty and other
failure of good behavior. Appellant is suspended for one year.

ORDER

Upon the foregoing findings of fact and concl usi ons of | aw,
and the entire record in this case, it is hereby ORDERED t hat:

1. The above-referenced action of the Departnent of
Transportation in dismssing appellant is nodified to a one year
suspensi on;

2. The Departnent of Transportation shall reinstate Ronald
J. Holte to the position of Senior Managenent Auditor and pay to
himall back pay and benefits that woul d have accrued to hi m had
he been suspended for one year rather than di sm ssed.

3. This matter is hereby referred to the Adm nistrative Law
Judge and shall be set for hearing on witten request of either
party in the event the parties are unable to agree as to the
sal ary and benefits due appell ant.

4. This opinion is certified for publication as a
Precedenti al Decision (Governnent Code § 19582.5).

THE STATE PERSONNEL BOARD*
Ri chard Carpenter, President
Al'ice Stoner, Vice-President
Lorrie Ward, Menber

Alfred R Villal obos, Menber

*Menber Floss Bos did not participate in this decision.
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* * * * *

| hereby certify that the State Personnel Board nade and
adopt ed the foregoing Decision and Order at its neeting on

January 6, 1994.

GLORI A HARMON

d oria Harnon, Executive Oficer
St at e Personnel Board



