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DECI SI ON

This case is before the State Personnel Board (SPB or Board)
for determnation after the Board rejected a Proposed Decision of
an Admnistrative Law Judge (ALJ) in an appeal by Karen A. Johnson
(appellant or Johnson), a Psychiatric Technician who had been
dismssed from her position with the Departnent of Devel opnental
Services (Departnent) at the Lanterman Devel opnent al Cent er
(Lant er man) . In sustaining the dismssal, the ALJ found that
appel l ant had engaged in two incidents of patient abuse. The ALJ
also rejected appellant's claim that her Skelly rights had been
vi ol at ed.

The Board determned to decide the case itself, based upon the
record and additional argunments submtted both in witing and
orally. After review of the entire record, including the

transcript and briefs submtted by the parties, and after having
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listened to oral argunent presented on Septenber 3, 1991, the Board
rejects the Proposed Decision of the ALJ for the reasons that
fol | ow.
STATEMENT OF FACTS

Johnson was appointed a Psychiatric Trainee on July 5, 1989
and becane a Psychiatric Technician at Lanterman on Novenber 16
1989.

The incidents alleged to have justify the adverse action of
di sm ssal occurred in Decenber 19809.

The M1k | ncident

The Departnent's witness Gry Long, a Psychiatric Trainee,
testified as follows with respect to an incident he witnessed in
the cafeteria on his fourth day of enploynment at Lanternan,
Decenber 4, 1989. Long stated that he observed a client get up and
ask for mlk. As the client was reaching for the mlk, appellant
grabbed the mlk, threwit in the client's face, and remarked, "Ask
and you shall receive." Appellant then pulled the client fromthe
nape of the neck by the collar of his shirt backwards into his
chair.

Appel lant testified that she was working with a different
client in the cafeteria on Decenber 4, 1989 at the tine and that
she was teaching that client not to take mlk fromhis nei ghbor but
to ask for mlk and she would give himsone. Appellant stated that

when she gave a m | kshake to this client, he snatched it from her,
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drank it fast and spilled it all over hinself. Appel | ant deni ed
throwng the mlk at the client and further denied pulling him
backwards into his chair.

The Shaki ng | nci dent

Long also testified that on Decenber 8, 1991, he observed a
pica®’ client pick sonmething up off the floor and put it in his
nmouth. He stated that appellant started shaking the client by the
neck and back and yelling at himto spit it out.

Appellant testified that this pica client would eat anything,
bite anything, and would take chunks out of the staff. She stated
that she always approached himwth care and woul d never approach
him from the back because he would bite. Appel | ant' s supervi sor
corroborated appellant's description of this client's behavior.

Long's Departure and Departnent's Investigation of Hs Al egations

After working six days at Lanterman, Long did not return. He
eventual ly telephoned the institution and informed an enployee
there that he quit. H's supervisor, Audry Peterson, called him at
hone after she learned he had quit. Long stated he was very
di stressed about sone of the things he had observed while working,
and stated he would not return unless two people who worked there

were fired. He declined to give their nanes.

The testinony described the pica client as one who woul d eat
anyt hing and bite anything or anyone.
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Long subsequently spoke wth the institution's Specia
| nvestigator, Ray Hawkins. Hawki ns testified that he prepared an
i nvestigative report. Hs investigation revealed nothing to
corroborate Long's allegations. Appellant was not provided with a
copy of Hawkins' investigative report either before or at her
Skel |y heari ng.

| SSUES

(1) Is the adverse action warranted based upon the evidence
adduced at the hearing?

(2) Wre appellant's Skelly rights violated when she was not
provided with a copy of the Special Investigator's report prior to

or at her Skelly hearing?

DI SCUSSI ON
The Char ges

Al though entitled to sonme weight, the ALJ's factual findings,
even deneanor - based credibility det er m nati ons, are not

conclusively binding on the Board. (Universal Canmera v. NLRB

(1951) 340 U.S. 474, 495-496; McPherson v. Public Enpl oynent

Rel ations Bd. (1987) 189 Cal.App.3d 293, 304.) In this case, the

ALJ found the uncorroborated testinony of Long, the state's sole
wi tness, credible and the testinony of appellant not believable.
Wiile we agree with the ALJ that Long had no real notive to testify

falsely, and find that he believed in the truth of his testinony,
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his testinmony nust be viewed in light of the whole record and al
of the circunstances surrounding his stay at Lanternan.

The ALJ's factual findings with respect to the two incidents
alleged to have justified the adverse action of dismssal, in
their entirety, are as foll ows:

On Decenber 4, 1989, appellant was assigned to the

D ning Room when she grabbed a glass [sic] mlk and

threw the mlk in the client's face. Appellant yelled,

"ask and you shall receive." The client had asked for

the mlKk.

On Decenber 8, 1989, appellant again grabbed the sane client
and shouted for himto spit out an object.

W note that Long's testinony on direct exam nation regarding these
two incidents consisted of |less than four pages in the transcript;
one of t hose pages consi st ed entirely of respondent’s
representative refreshing Long's recollection of the client's nane
by allowing himto read the notice of adverse action.

Wth respect to the "mlk incident,” we note that Long' s
testinmony was not entirely inconsistent with that of appellant.
Certainly the statenent "ask and you shall receive" would be in
keeping with appellant's version of the incident wherein she
testified that she was trying to get a client to refrain from
taking mlk fromhis neighbor and to verbalize his desire for mlKk.
More than one witness, and Long hinself, testified that it was
common and entirely proper for staff to attenpt to get clients to
verbalize their requests. Wtness testinony also established that

staff instructions to clients were often, of necessity, given in a
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| oud tone of voice. Gven Long's short tenure at Lanterman, he may
wel | have been unaccustoned to the noise levels and the practica
use of the verbalization technique.

The testinony does not establish how far away Long was from
appel lant and the client when he witnessed the "mlk incident", nor
does it establish how quickly the incident occurred.? It 1s
certainly conceivable that Long could have believed he saw
appellant throw the mlk at the client, when in fact the mlk may
have spilled as a result of the conbination of appellant's giving
of the mlk to the client and the client quickly "snatching" it
from appellant and spilling it all over hinself. Long also
testified that appellant pulled this client backwards into his
chair. Appel l ant denies she did so. The Departnent put on no
evidence as to its policy regardi ng whether physical contact with
the clients is ever proper and, if so, under what circunstances.
The preponderance of the evidence does not establish that appellant

was guilty of patient abuse with respect to the mlk incident.

Notably, Long first testified the client involved in the
incident was naned Chris; after being shown the Notice of Adverse
Action, he recalled the client involved was named G en. Appell ant
testified that the only mlk incident she recalled involved a
client named M chael
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Wth respect to the "shaking incident," t he undi sputed
testinony established that the client involved in this incident?
Joel S., is a pica. A pica client will typically pick things up
and put themin his nmouth. Long testified that when Joel S. picked
sonething up from the floor and put it in his nouth, appellant
started shaking him by the neck and the back and yelling at himto
spit it out.

The appellant denied having any altercation with Joel S. on
Decenber 8. In fact, she testified that she did not even work with
Long that day, nor did she work with Joel S.'s group. She
testified that if one got too close to Joel S., he would bite. She
further testified that she was standoffish towards Joel S. and that
when she approached him she always did so with care. The
supervisor testified that Joel S. would react to soneone
approaching him from behind and grabbing his neck wth pushing
attacking, biting or kicking.

Even assum ng appellant did approach Joel S. on Decenber 8 to
get himto disgorge an item he had put in his nouth, the evidence
did not establish the proper neans of dealing with a pica client
who has put sonething in his nouth. Even if appellant did not

act properly in her reaction to the pica client having put

]n her proposed decision, the ALJ identified the client
involved in the shaking incident as the sane client who was
involved in the mlk incident. Long testified that each incident
involved a different client.
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sonething in his nouth, the evidence did not establish appellant
was ever counselled as to the proper way to handle this particul ar
client when he put sonething inappropriate in his nouth. At the
time of the alleged incident, appellant had been at Lanterman only
five nonths; she had been in the position of Psychiatric
Technician |l ess than one nonth. Neither did the evidence establish
that Long had been enpl oyed at Lanterman | ong enough to be famliar
with what was or was not a proper way to handl e the situation faced
by appellant nor that he had been instructed in this regard. The
pr eponderance of the evidence did not establish that appellant was
guilty of patient abuse towards Joel S. on Decenber 8, 1989.

Wil e the uncorroborated testinony of one witness nay, in sone
cases, constitute substantial evidence to support the allegations
contained in an adverse action, the testinony of Long in this case
is insufficient, in light of the whole record, to establish a basis
for discipline. Long' s testinony nust be evaluated in light of the
fact that his experience with the developnentally disabled was
limted and his evaluative capabilities undevel oped. He had been
at Lanterman as a trainee only six days when he quit w thout notice
and never returned. The record evidence established that Long
appeared to be unconfortable at Lanternman. He hinself testified
that he felt that clients were "beyond positive reinforcenent”.
Wth respect to the incidents thenselves, while Long may have

bel i eved what he observed was inproper, Long' s testinony was
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sufficiently lacking in detail to call into question the accuracy
of his perceptions.

Significantly, the Departnent did not put any wtnesses to
establish what constitutes proper procedures with regard to the
physical contact with clients and, specifically, contact with a
pica client. Neither did the Departnent put on any evidence to
indicate that it had had any problens with appellant's performnmance
prior to receiving Long's report. The Departnent failed to
establish, by a preponderence of evidence, that the discipline
i nposed was warrant ed.

Skelly Violation

In Skelly v. State Personnel Board (1975) 15 Cal.3d 194, the

California Suprenme Court set forth the procedures an enpl oyer nust
followto conply with an enpl oyee's procedural due process rights:

At a mninum these prerenoval safeguards nust include
notice of the proposed action, the reasons therefore, a
copy of the charges and materials upon which the action
is based, and the right to respond, either orally or in
witing, to the authority initially I mposi ng

di sci pl i ne.

Pursuant to Skelly, the SPB enacted SPB Rul e 52.3* which
requires that:
(a) Prior to any adverse action...the appointing
power...shall give the enployee witten notice of the

proposed action. This notice shall be given to the
enpl oyee at | east five working days prior to the

“The SPB Rules are set forth in Title 2 of the California Code
of Regul ati ons.
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effective date of the proposed action....The notice shall include:
(1) the reasons for such action,
(2) a copy of the charges for adverse action,
(3) a copy of all materials upon which the action
I S based,
(4) notice of the enployee's right to be
represented in proceedi ngs under this section, and
(5) notice of the enployee's right to respond..

In this case, the Departnent directed its Senior Special
| nvestigator Ray Hawkins to investigate the allegations of Long
agai nst appel | ant. Hawki ns perforned the investigation and
prepared a report which was given to the executive director of the
Departnment before the Notice of Adverse Action was issued. The
report did not contain any conclusions as to whether or not the
al | eged abuse occurred. Nei t her appellant nor her representative
were aware of the existence of the report until it was referred to
at the SPB heari ng.

The Departnment argues that the report nerely summarized the
allegations and contained no conclusions regarding the alleged
conduct of appellant nor recommendati ons regarding the propriety of
adverse action. Thus, the Departnent contends, the adverse action
was not "based" on the report and appellant was therefore not
entitled to see it. W disagree. The report was reviewed by the
executive director in connection wth the adverse action. The fact
that the investigation did not corroborate Long's allegations was

relevant to the appellant's ability to convince the Skelly officer

to nodify or revoke the adverse action. Appellant was entitled to
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receive the report along with the other docunents that were
provided to her prior to the Skelly hearing. Al though we find that
appellant's Skelly rights were violated, the renmedy for that
violation is subsumed in the renedy awarded pursuant to the
revocati on of the di smssal.

CONCLUSI ON

The Board takes allegations of patient abuse very seriously.
In this case, however, the preponderance of the evidence in the
record sinply does not support the conclusion that appellant
engaged in patient abuse. For all of the foregoing reasons, we
overturn the dismssal and order appellant reinstated with back pay
and benefits as provided by | aw.

ORDER

Upon the foregoing findings of fact and conclusions of |[aw,
and the entire record in this case, and pursuant to Governnment Code
section 19584, it is hereby ORDERED that:

1. The above-referenced adverse action of dismssal taken
agai nst Karen A. Johnson is revoked.

2. The Departnent of Developnental Services and its
representatives shall reinstate appellant Karen A Johnson to her
position of Psychiatric Technician as a probationary enployee in
the sanme position she would have been in had she not been

wongfully term nat ed.
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3. The Departnment of Devel opnental Services shall pay to
Karen A. Johnson all back pay and benefits that woul d have accrued
to her had she not been wongfully term nated.

4. This matter is hereby referred to the Admnistrative Law
Judge and shall be set for hearing on witten request of either
party in the event the parties are unable to agree as to the salary
and benefits due appellant. (CGovernnent Code section 19584).

5. This opinion is certified for publication as a
Precedenti al Decision (CGovernnent Code section 19582.5).

STATE PERSONNEL BOARD*

Al'ice Stoner, Vice-President

G air Burgener, Menber

Lorrie Ward, Menber

R chard Carpenter, Menber

*President Richard Chavez did not participate in this decision.
%k % %
| hereby certify that the State Personnel Board nade and

adopted the foregoing Decision and Order at its neeting on

January 7, 1992.

GLOR A HARVON
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